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ABSTRACT

This paper looks at a particularly puzzling historical example of delay in the
use of the law, the under-use by Victorian Britain of the general incorpora
tion statutes passed between 1844 and 1862. Comparison of the rhetoric of
company prospectuses of 1824-1862 and 1898 suggests that uncertainty about
the meaning of “incorporation with limited liability” among those who might
have benefited from it may have persisted for decades following the statute’s
passage. Continuing uncertainty meant continuing interpretation costs, and
continuing interpretation costs meant insufficient interpretation: until each
law user involved with an enterprise interpreted and came to understand the
rule’s meaning, less than fully realized.

With several mid-century statutes passed, most notably the Joint Stock Companies
Act of 1856 (19 & 20 Vict., c. 47), British company law assumed its modern form. No
longer was incorporation contingent upon having thousands of pounds. By paying a
nominal fee (7 5s for an enterprise with capital oLElO,000; £29 15s for one with capital
of £1 00,0002), any enterprise could exist separate from its owners, and its owners could
transfer their interest without ending that existence. Most importantly, owners of the
enterprise would enjoy the protections of “limited liability”: they might lose amounts
invested in the enterprise, but not their entire wealth.

Yet, surprisingly, the new statutes went underused. Yes, as Shannon and others
noted, thousands of enterprises did incorporate.3 But even more did not: total paid-up
capital for the 2488 limited liability companies formed between July 1856 and Novem
ber 1862 was only £34 million, but a fifth of the £170 million addition to the nation’s
capital stock over that period.4

The delay is especially puzzling as one considers what limited liability implied for
capital formation beyond the £170 million, the potential benefits foregone because in
vestors had too few limited companies in which to invest, benefits such as the reduction
in risk afforded by portfolio diversification. Until the portfolio is diversified, most
economic risk faced by an investor will be risk specific to the enterprise invested in.
Limited liability, however, makes it possible to diversifr away the supply and demand
risks of buying and selling iron ore or land or financial services; unlike a rule of unlimited
liability, where the investor would put all his wealth at risk each time he added a new asset
to his portfolio, the addition of a new asset becomes insurance against and the reduction
ofrisk. And for the Victorians, the gain to be had would have been substantial: combin
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ing share price data from The Times with shareholding data from the 1864 return of the
Registrar of Companies suggests a reduction ofportfolio risk on the order of40 percent.5

Yet the gain went unrealized, and went unrealized despite “plain English” statutes,
statutes that by both contemporary and present-day standards would appear to have
established predictable rules for the enterprising game:

Seven or More Persons, associated for any lawful Purpose, may, by subscrib
ing their Names to a Memorandum ofAssociation, and otherwise comply
ing with the Requisitions of this Act in respect of Registration, form them
selves into an Incorporated Company, with or without Limited Liability.6

Could it have been more clear? File the forms, pay the fee, and benefit from limited
liability

‘Where Is the Interpretation?

Delay in the use of the law is confusing because it violates a tenet of utilitarian faith
shared across scholarly division and ideological divide, the belief in legislation as a deter
ministic agent of behavioral change. People disagree greatly about the proper criteria for
“the greatest good for the greatest number” (or, to put it today’s idiom, the criteria for
“There oughta be a law!”), but most share Bentham’s belief about how, once the substan
tive criteria has been chosen, carefully drafted legislation will work: if rules are drafted in
plain English to provide the appropriate rewards and punishments, potential law users
will behave accordingly.7

And if any legislation met the requirements of plain meaning and careful drafting,
the Joint Stock Companies Act of 1856 did so. It incorporated the ideas from thirty
years of political and ideological debate. Its rules were organized systematically into
“parts” and “sections,” with a “Schedule” at the end. It separated rules for formation
(“registration”) of the company, for ongoing management of the company, and for when
the company stopped operations (“winding up”). It clearly provided what appear to
have been certain and determinable rules of liability for all who might be involved with
a corporate enterprise, be they owner, manager, or creditor.

Moreover, by comparison to the American and Continental experience, Britain’s
legislative history was one of steady removal of the barriers to incorporating. Prussia in
1870 allowed easy incorporation, but then in 1884 introduced substantial minimum
capital subscription requirements. France regularly varied both paid-in capital require
ments and the size of firms that could obtain the benefits of incorporation. America’s
path, which exhibited the same back-and-forward movement as France, was complicated
further by variation across states. In Britain, however, prospective users of company law
should have had an easier time seeing the legislative trend: the Act Repealing the Bubble
Act in 1825, the Trading Companies Act of 1834, and the Chartered Companies Act of
1837 first increased the Board ofTrade’s discretionary powers in granting corporate privi
leges; the Registration Act of 1844 and the Limited Liability Act of 1855 then provided
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a system of registration whereby incorporation could be obtained without special peti
tion to Parliament or Board ofTrade; and then the still-expensive 1844/1855 registration
process was replaced with a simple administrative filing for most companies in 1856, for
banks in 1857 and 1858, and for insurance companies in 1862.8

The organizational choices of Victorians show, however, that no amount of care in
legislative drafting can reduce to zero the user’s cost of figuring out the law’s meaning.
No matter how benevolent or wise the legislator is, and no matter how “plain” he makes
the law’s language, each law user will still need to be persuaded to behave correctly; and
each user’s decision to be persuaded must be made at a moment when his understanding
is imperfect. Limited liability may have offered a substantial gain via portfolio diversifi
cation, but realization of that gain depended on multiple enterprise participants — not
only the incorporating entrepreneur, but also investors, promoters, solicitors, trade credi
tors, and bankers — connecting the economics of diversification to the new legal rules of
limited liability; because only after the individual user decided to interpret will he have
figured out that limited liability offered benefits to him.

The historiography on the various choices made by Victorian legislators may be
voluminous, but it is beside the point. The problem of the law’s delay was not that the
Victorian Parliament miscounted costs and benefits and chose the wrong legal rules
(though they could and probably often did). The problem of delay was that Parliament
could not do all the counting. Figuring-out costs were non-transferable. Each person
involved has to incur them. Each user had to be persuaded, and becoming persuaded
meant incurring costs. Were a transaction ultimately consummated between two par
ticipants in an enterprise, the price of that transaction might distribute the final burden
of the interpretive cost any number of ways; but many costs would have had to be in
curred ahead of time, before those who were to interpret became persuaded to interpret.9
While the legislature played an important and necessary role in the move to general
limited liability, understanding the economics of law use requires stepping past the legis
lature.

Unfortunately, however, the paths bywhich information about limited liability might
make its way from Parliament to law user were complex and, unavoidably, nonlinear.
The exact path followed depended on how each particular user perceived the benefits
and risks of interpretation along several paths A user who grew up with his M.P. might
have found credible that M.P.’s speech in the Times. If he did not know the M.P. or trust
the Times, he might have gone to the Economist or a brother at Lincoln’s Inn. If he knew
no one at Lincoln’s Inn, he might have asked a solicitor who had it via a lecture at
Lincoln’s Inn by a barrister who read Lindley on Companies as revised following the Lords’
1897 reversal of Lord Justice Lindley’s Court ofAppeal decision in Broderzp V. Salomon.
If he believed solicitors unreliable, as many continued to do despite the profession’s at
tempts to improve its reputation, he might have paid attention only to his family and the
promoter’s prospectus.1°He might simply have asked the merchant next door.

Which paths should be examined? Look to where the user would have looked for
the facts. Whatever else they might consider necessary law users would have cared about
how the law fits the facts of their particular situation, and so each statutory abstraction —
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each of the “rules” that “limited liability” implicated — somehow had to become fact-
tempered. The rules for formation (“registration”) of a company had to be fit to fucts;
the rules for ongoing management of a company had to be fit to facts; and the rules for
when a company went out of operation had to be fit to facts.

Paradoxically, much of the fact-tempering likely took place on interpretive paths
which were among the most costly, the paths which led through appellate courtrooms.
As the hundreds of annotations to the new statutes in contemporary treatises like the
1889 edition of Law and Practice ofJoint Stock and Other Companies, by Henry Thring,
a prominent barrister and first holder of the office of Parliamentary Counsel, judicial
rhetoric would end up doing much of the fact-tempering. The institutional and rhetori
cal structure of litigation required courts to be grounded in the facts of the case; whatever
his ideological leaning, a Victorian judge had to speak at least partly on the ground of the
disputing law users. For some law users, like the bootmaker Aron Salomon (the 1897
case of Salomon v. Salomon Co.) or the investors who lost money in the collapse of
Overend Gurney and Company (e.g., the 1873 case of Peek v. Gurney), litigation would
settle directly disputes about the meaning of the new general incorporation statutes as
applied to particular cases; for the more typical investor, creditor, competitor, and pro
moter, litigation by others would be necessary before their own inquiry into the meaning
of “limited liability” through non-litigating paths could be simple and (relatively) inex
pensive.

No case better illustrates the role of judicial interpretation than one which began
under the title of Braderip v. Salomon and finished as Salomon ii. Salomon and Co. First
the facts:

Aron Salomon made boots and shoes for over three decades. Living in the
same neighborhood and occupying the same premises, he gradually builds a
business and, though the exact value is impossible to give, one with a sub
stantial excess of assets over liabilities. His sons, working with their father,
one as manager, keep pressing him for a share of the business. To extend the
business and to provide for his family, Salomon decides to incorporate as a
limited company. Selling the business to the company, he receives about
£1000 in cash, half the capital of the company in fully paid shares, and £10,000
in debentures.
Unfortunately, the boot and shoe trade enters a great depression. Workmen
go on strike. Public contracts are lost. Inventories accumulate. Salomon
and his wife lend the company money. He gets his original debentures can
celed and reissued to an outsider, Edmund Broderip, in return for an ad
vance of £5000, which is then loaned to the company. When interest due is
not paid, Broderip sues, with the suit leading to a forced sale of company
assets. The proceeds are sufficient to pay Broderip but not to pay unsecured
creditors. (Debenture holders had priority in payment over other creditors).

On these facts, Salomon only highlights the puzzle ofdelay. By the time ofSalomon’s
incorporation statutes had for over a generation given company owners limited liability
when “Seven or more Persons” (Salomon, his wife, and five adult children) “associated

50



ACCOUNTING, ENGINEERING, OR ADVERTISING? LIMITED LIABILITY

for a lawful Purpose” (boot manufacmring) and complied with the statute’s registration
requirements (which they did). The ruling statutorily required in Salomon would appear
clear: limit the liability ofAron Salomon to the loss ofhis investment, and tough luck for
unsecured creditors.” Yet both the Chancery Division and Court of Appeal held him
fully liable. It would be 1897, Salomon a pauper, and his solicitors suing separately to
ensure they would obtain favorable priority in liquidation, before the House of Lords
would reverse the lower courts and find Salomon’s liability limited by the “clear” lan
guage of the company statutes.’2

Yet, despite its chronological distance from the 1856 Act—or, rather, because of that
distance—Salomon suggests the interpretation necessary. Salomon may have involved
competing visions of the greatest good for the greatest number, but it was primarily an
instance of applying the facts to the law of the case. For every sentence in its opinions
which is couched in an abstract debate over “what the law means,” several had to empha
size actions specific to Aron Salomon. The “facts of the case” given above were a sum
mary drawn from the opinion ofLord Macnaughten.’3Compare Macnaughten’s version
with the description given by Kay, Lord Justice of the Court ofAppeal, as he argued that
Salomon should be held liable:

Mr. Aron Salomon was carrying on in 1892 a business as a leather merchant
and boot maker. He was desirous, as his counsel tells us, and as indeed is
apparent from the circumstances, to extend his business and to trade in fu
ture with limited liability. He owed 7679 1. 12 s. 6 d., but his business was
solvent. He employed an accountant to make out a balance-sheet. ... Most
of these items were taken from his books, and of course all the information
obtained by the accountant came from Mr. Salomon or his books. He says
that no valuations were made. ... Then Mr. Salomon went to work. He must
have had most careful advice. Nothing could be more formal and regular
than his proceedings [H]e did not intend to sell to any one except him
self.... [though] all proper provisions were made as though the transaction
had been a bona fide sale to a third person.

“So that he secured to himself all the assets, and proposed to go on trading with no
liability whatever,” Kay continues, “[h]e seems to have estimated rightly the trustfulness
of his customers, and must have relied largely on their actual ignorance of the facts.”4
And on and on: though he speaks last, Kay spends over half of a six-page opinion setting
forth “the facts.” Only with the particularity of Salomon’s dealings Kay does interpret
the law; only then — and this, not that he and other judges may have disagreed about the
meaning of the law, is what matters most, can he argue in rhetoric familiar to an everyday
user of the law.

If judicial interpretation was necessary to translate rules into user language, how
ever, it could not have been sufficient. For one thing, justices could, and often would,
worry primarily about the precedential value of their ruling or about other “needs of
society”; and in so doing, they—and their ideology—could have actually delayed user
interpretation. Following a historiographic lead going back at least to Dicey, many have
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noted how the ideology of judges complicated matters. Robb, for example, has noted
how the “liberal outlook was taken up by the law courts which neglected business frauds
and treated white-collar criminals with comparative leniency” even as the legislative
movement for reform “gained new momentum with each new revelation of fraud.” Us
ing cases like the 1889 Mogul Steamship Co. v. MacGregor, Cow d Co. (23 Q. B. 598),
Freyer has shown a passive English judiciary preserving the “greater control of family
enterprise so characteristic of the British economy.” Cornish and Clark have woven case
law together with Hunt’s and Cooke’s stories of legislative change s to tell of judicial
acquiescence in a “liberal company regime,” and have argi.ied that no issue “more plainly
evidenced the ideological thrust” of judicial interpretation than Salomon and its view of
the one-man company.’5

Economic ideology in the reports is hard to miss. Consider, for example, Peek v.
Gstrney, one of many cases arising from the collapse of Overend Gurney and Company.
Falling on hard times, Overend Gurney floated itself as a limited company in 1865 in an
attempt to save itself. Trading on the company’s reputation in the City, however, their
prospectus failed to disclose the firm’s insolvency. When the limited company was or
dered liquidated, Peek, a purchaser in the secondary market months after the prospectus
was issued, was held liable as a shareholder for nearly £100,000. He sued the directors
issuing the misleading prospectus, but the court, emphasizing the lack of any specific
contractual relationship between Peek and the directors, denied liability. Yet despite a
plethora of precedents under company law (Thring’s Law and Practice shows 109 anno
tations to section 165 of the Companies Act of 1862 alone, a section which explicitly
granted courts power to assess damages against delinquent directors), the judges in Peek
saw no statutory question involved.16

When Is Interpretation Cheap Enough?

The real reason judicial interpretation was insufficient, however, goes far beyond the
complications of ideology. The real reason is the fact that most use of the law of compa
nies did not take place via litigation. The law use that matters most is everyday use, and
suing was not an everyday activity. Lawyers would have been expensive and rarely re
sorted to. Everyday use is comprised of contracts made with investors, suppliers and
customers expecting them to be enforceable. In daily activities of borrowing, lending,
and investing, most would have listened to fellow users, and then relied on their own
judgment. Thus, looking for interpretation means looking to the rhetoric users used
with each other.

The remainder of this paper, therefore, considers one document whereby interpreta
tion of company law often was transmitted from user to user—the company prospectus.
Careful examination of the rhetoric used in 1068 prospectuses contained in nine bound
volwnes at the British Library, prospectuses circulated in England between 1824 and
1898, suggests significant uncertainty (and therefore high interpretation costs) remain
ing among law users about the meaning of “incorporation with limited liability” at mid-
century.
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Before getting to further details of that prospectus rhetoric, however, it is important
note the significant limitations of the data set. While over a thousand prospectuses are in
the sample, the chronological coverage is uneven. There are 295 prospectuses from the
1820s, 305 from the 1830s, 288 from the 1840s, 101 from between 1852 and 1855, and
78 from 1898. Almost all 1 820s and 1840s prospectuses, however, are from the “mania”
periods of 1825-26 and 1844-46. Worst of all, one finds only a single prospectus from
between 1856 and 1898, the 1862 prospectus of the Absolute and Contingent Rever
sionary Interest and Investment Company, Ltd.17 To fully “estimate” the evolution of
the costs of user interpretation, one needs a time series of prospectuses circulated over
those four decades; because of the gaps in its coverage, use of this data set is limited to
discussion of comparative statics results. These results are valuable because they provide
a new set of questions to ask, not because they provide conclusive answers to those ques
tions.

Comparison of the 990 pre-1856 prospectuses with the 78 from 1898 clearly reveal
important user interpretation yet to occur at mid-century; The differences between the
1898 prospectus and the pre-1856 prospectus are even more stark. Not only does the
mid-century prospectus fail to add “with Limited Liability; per the act of to its
heading, but there is little indication in the body of this document—designed presum
ably by its promoter to put investor and entrepreneur together—of any consensus among
those using it just what liability issues matter and to whom. The mid-century prospectus
is sometimes an accounting-like forecast of a company’s financial possibilities, some
times an engineering report, and sometimes pure advertising puffery; There is no pre
dictable pattern to the denomination and kind of shares offered, or to the total capital
involved. No clear correlation appears between the size of the enterprise and the type of
information provided in the prospectus—”public” issues for large enterprises of a mil
lion pounds demonstrate the same range of rhetorical choices as prospectuses “for private
circulation only” or for enterprises with projected capital needs of £10,000.18

Unlike their counterparts from 1898, pre-l856prospectuses vary significantly first
in the way they open. An 1825 prospectus may have been headed only by the company’s
name, and most typically was headed only by the name and the total capital of the firm.
Not only will one not find “Limited” in that name (which by law may have been illegal
for at least part of the period), one may need to read the body of the prospectus to find
any information about the company and what it is offers to investors. A potential inves
tor would have had to read a substantial distance into the text even to find out whether
he was being solicited to buy shares in a company or being notified that shares had
already been allocated, to discover whether he was being asked to buy shares, to make a
loan to the enterprise, or to buy an insurance policy9 In 1898, however, the heading
had its modern form: set apart by boldface and other variation in font, was the full
company name including “Limited,” the particular Company Act(s) under which the
enterprise was incorporated, its size, and the size and terms of the offering made. Imme
diately following the heading, and also apart from the main text, appeared a list of the
main agents of the enterprise (directors, solicitors, auditors, surveyors, etc.).2°
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Regular use of less-than-fully-paid shares, and not only in fraudulent cases like the
incorporation of Overend Gurney, also shows the unsettled meaning of limited liabil
ity2’ While (unlike 1825) the opening of almost every prospectus seen in 1838, 1844, or
1852 included the denomination and calls to be made, the actual amounts still varied a
good deal. And they likely would have continued to do so in the early decades of general
limited liability: of the companies formed after 1856 and still in existence in 1865, 84%
of the shares ranged from £5 to £5000, with 52% between £10 and £100. While larger
denomination shares declined in popularity after the crisis of 1866-67, the practice of
trading less-than-fully-paid shares continued. Over the period 1856-1882, average paid-
in capital as a fraction of the company’s stated of “nominal” capital varied from a low of
13.3% in 1869 to a high of 57.8% in 1859. Only in the eighties and nineties would
prospectuses have taken the form of those seen in 1898, with shares typically between £1
and £5 and fully paid-up.22

The variation in openings is important. Shared practices with respect to openings
are places where the costs of user interpretation have become “small.” The more repeti
tion, the more probable that shared interpretation has taken place; the more variation,
the more probable that significant interpretation has yet to occur. Addition of “Limited”
and “incorporated under the Companies Acts of ...“ means that, unlike their predeces
sors seventy years before, both entrepreneur and investor would have been immediately
put on notice of the legal rules that would govern shareholding. Listing agent names
provided information to a prospective investor about the quality both of daily manage
ment and of its supervision. Heading and list of names together made it easier to esti
mate the risk of investment. When one sees prospectus after prospectus in 1898 includ
ing in boldface the total shares offered, the share denomination, and the amount of calls
to be made, one knows that even though Victorians may have disagreed on “How does
the size of an enterprise change investment risk?” they agreed about the preliminary
question, “Does the size of enterprise make a difference?” Though in 1898 they may
have disagreed about the answer to “What does ‘Limited’ mean under the “Companies
Acts 1862 to 1893?” they agreed on “Do the Companies Acts 1862 to 1893 provide the
meaning of ‘Limited’?” In 1856 they agreed on “Does the fraction to be called matter?”
but not “What is the risk involved when only calls of ten pounds on a fifty-pound share
are contemplated?” In 1898, they agreed on both.23

Also important is the variation in rhetorical strategy for the body of the prospectus.
Voice varies a great deal, and there is almost a complete absence of the contractual
boilerplate that, together with pages of balance sheet and income statement analysis,
allows one to recognize the modern prospectus by simply fanning its pages.

Clearly, users in 1856 were far from sure about the functions a prospectus was to
serve. Modern prospectuses speak in one voice, the voice of the lawyer or chartered
accountant, the voice of 8-point font and the balance sheet. Even the paper used varies
little. Not so for the prospectuses of the mid-nineteenth century Some look like they
were written by a City lawyer, others by a mining engineer. Still others are nothing but
puffery Some are filled with statements of projected profit; many others rely on elegant
engravings or multiple-color maps. Some feature testimonials by prominent members of
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Parliament; some prominently list director M.P.s; some seem almost defiant about their
lack ofM.P participation. Some are on fine vellum.24

Was the prospectus to be an advertising circular, or was it to provide objective
information about the enterprise? Was it to inform its intended audience about engi
neering details of a mine, about the amount of ore that could be mined, or about the
return on investment? Did investors care about the risk of the investment or about the
respectability of the entrepreneur? Finding examples of each among prospectuses circu
lated during the manias of the period is unsurprising: one can imagine speculative fever
leading potential promoters to try a various strategies in hopes that their prospectus
would be the one read; as one late Victorian put it, “all householders and shareholders, as
well as postmen, know the influx of prospectuses when a floating mania is on.”25 What
is surprising is that the same variation is found not only in 1825 and 1844, but also in
1838 and 1852.

Conspicuous by its absence, too, is boilerplate, that “legalese” of “small print” that
laymen find so annoying about legal documents. The presence of more boilerplate is,
however, evidence ofmore meaning having made its way to shared understanding rather
than less. Boilerplate tends to be ignored by the everyday investor, who considers it to
be something that lawyers and accountants have added to ensure compliance with the
law. Unlike today’s prospectus, and unlike the prospectus of 1898, however, mid-nine
teenth-century prospectus was almost completely without boilerplate. Only sometime
after 1856, for example, would a company’s memorandum of association become a regu
lar addition (typically on the back cover) and reveal, for example the interpretative power
of broad “objects” clauses.26

Especially noteworthy in highlighting what mid-century prospectuses did not do,
are eight prospectuses from 1898 for small and medium companies (authorized capital
up to £450,000) that, but for differences in the industry of the enterprise, could have
been the Salomon company envisioned by Lord Macnaughten. The prospectuses of
these eight companies, listed in Table 1, do not reveal as much as Cottrell has told us
about the nineteen promotions carried out by the well-known promoter, David Chadwick,
in the 1 860s and 1 870s, but comparison with the Chadwick flotations is intriguing. As
with Chadwick’s, the companies were all either conversions of unincorporated firms or
supplementary issues by firms who had converted one or two years earlier. All were
businesses built by a single proprietor, a family, or two partners, and long-established
(between 24 and 70 years). Several seek to raise funds via debentures as well as equity
shares. The vendors in the 1898 companies retained a voting interest in the company of
between 20 and 50% (and in one case 85%), control greater than that retained under
Chadwick’s flotations and approaching that of Aron Salomon.27

Where Chadwick’s promotions had been of large denomination shares with only a
fraction paid-up, however, all nine 1898 companies were small denominations to be
fully paid within two months or less of the subscription. None of the 1898 group in
volved shares greater than £10. By comparison only one of Chadwick’s promotions was
of £10 shares, five were of £20 shares, eleven of £50, and twelve (including his first
conversion, the Ashbury Railway Carriage and Iron Company, in 1862) of100.28
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The nine “Salomon”-type companies also demonstrate a depth of common under
standing reduced to boilerplate. Each prospectus includes a copy of the memorandum
of association with the same structure. Clauses describe the company’s name, registered
office, objects, capital and dividends, and, in exactly the same words in all nine, note that
“[t]he liability of the members is limited.” With the exception of name and office,
memorandum language is virtually identical. Only the first subclause of the “objects”
clause speaks to the specific enterprise; the last clause grants the power “to all such other
things”; and the part in between lists general powers to build, borrow, lend, combine,
buy, sell, and otherwise contract. The capital and dividends clause varies some, but five
of seven have a variation on the broad “power from time to time to issue any Shares in
the original or new capital, with any preference or priority as to dividend or capital, or
both, . . . and to vary the regulations of the Company as far as necessary 29 Each
prospectus has a section describing existing contracts that explicitly mentions section 38
of the Companies Act of 1867 (30&31 Vict., c. 131), showing the writer responding to
section 38’s requirement to disclose material contracts as interpreted by highly contested
cases like the 1877 Tuycross v. Grant (2 C.P.D. 469) and the 1880 Sullivan v. Mitcalfe
(5 C.P.D. 455); and each provides for inspection at a solicitor’s office of memorandum,
articles, and vendor contracts.3°

Only the issue for Ebenezer Roberts & Sons emphasizes advertising instead of ac
counting. The other seven all focus on what we would call balance sheet and income
statement analysis of the enterprise to tell a story of a high return on investment with
little risk. All eight copy the certificates from auditor and valuation agent; each notes
that the originals can be inspected at the solicitor’s office. No asset and return ratios are
provided, but the sufficiency of detail on assets, liabilities, expenses, and revenues meant
a reader could have calculated them. All mention whether the purchase price included
payment for goodwill. Where a prospectus for larger ventures might still supplement
accounting information with testimonials or eye-catching graphics, puffery in these small-
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company conversions was highly muted, limited to statements that an “old established
business ... [that] has always had the highest reputation” (Hardebeck and Bornhardt), is
“increasingly prosperous” (Reffells Bexley Brewery) or “well-known” (Hutchinson &
Sons), or that its product has “gained a very high position” (Spear Brothers & Clark).3’

The prominence of accounting information in the 1898 prospectus cannot be ex
plained by the statutory evolution of disclosure requirements. Disclosure requirements
were imposed after, not before, the prospectuses in question were circulated. ‘While an
annual audit was made compulsory for limited liability banks by the Companies Act of
1879 (42 & 43 Vict., c.76), only with the Companies Act of 1900 (63 & 64 Vict., c. 48)
would other companies be required to do so, and then only “public” companies. (The
Joint Stock Companies Act of 1856 had made optional what had previously been re
quired under private bills, general railway bills, and even the Limited Liability Act.)
Long before 1900, however, the use of professional auditors had become commonplace,
and 1898 prospectuses make clear that they were commonplace regardless of the size of
the enterprise. Even the prospectus for an enterprise as small as the Bridiington Hydro
pathic Limited, a company with capital of only £11,000, has a chartered accountant
listed as its auditor on the first page, and the interior of the prospectus contains a verba
tim reproduction of the two-paragraph “Auditor’s Certificate” of expected profits.32 If a
cause-and-effect relationship existed between audit practice and legislation, it went from
practice to statute, not the other way around.

Lawmaking and the Enterprise—A Conclusion.

Deirdre McCloskey and others have been reminding us for twenty years what the
Master never forgot: The “propensity to truck, barter, and exchange” is founded upon

the naturall inclination every one has to persuade. The offering of a shilling,
which to us appears to have so plain and simple a meaning, is in reality
offering an argument to persuade one to do so and so as it is for his own
interest. Men always endeavour to persuade others to be of their opinion
even when the matter is of no consequence to them.33

Economics, both the discipline and the history it studies, is rhetorical. Economic
decision-making itself takes place via processes of persuasion. Economic choice is rheto
ric.34 This essay attempts to provide a roadmap for putting empirical bite into the rhe
torical dimension of economic choice.

The costs of user interpretation have an irreducible complexity which precludes
their estimation through the regular tools of the econometric toolbox. One cannot cal
culate and compare correlation coefficients for the various paths of interpretation. One
cannot simply count the number of company flotations or put together a time series of
incorporated capital formation. One is limited, alas, to piling together instances ofwhat
Northrop Frye in another context called, disparagingly, “naive induction” and the “psy
chology of rumor.”35
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In terms of estimating the evolution of the costs of user interpretation, the prospec
tuses described here can detail only the beginning and the end of the story Combination
of prospectus rhetoric with the judicial rhetoric in cases like Salomon is valuable, but as
with any exercise in comparative statics, it can only suggest the path of evolution be
tween two end-points. Its real benefit comes not from its definitive conclusion, but its
ability to provide a series of new questions to be answered. And it is that series of new
questions that the prospectuses of Ebenezer Roberts, Reffells Bexley, and the other 1066
prospectuses in this sample start to provide.

The transformation of the company prospectus that had to occur between 1856 and
1898 shows the reduction of interpretation costs that had to happen before more of the
benefits of “limited liability” could be realized. Considered together with cases like
Salomon, these prospectuses how to look for evidence of low-cost interpretation. They
show how to look for places where a promoter no longer had to interpret, where an
entrepreneur no longer had to figure out an investor’s interpretation, where an investor
no longer had to figure out an entrepreneur’s interpretation. They show how to find
possible places of convergence in understanding across law users.

What mattered in reducing interpretation costs was not winning legal contests over
limited liability; what mattered were the agreements about legal meaning lying under
neath, the agreements about rhetorical rules of the game by which Victorian entrepre
neurs, investors, and creditors agreed to play. “Limited liability” had to enter a rhetorical
place where its meaning had become figured out and agreed upon. The high costs to
users of figuring out and reaching agreement meant lawmakers, like the Lords
Macnaughten and Kay in Salomon, had to move to ground occupied by David Chadwick
and Aron Salomon, not the other way around. Drafters of the mid-century general
incorporation statutes may have “known” what we now know about the meaning of
“limited liability,” but until the real users of the law (entrepreneurs, investors, company
creditors) also shared that meaning, interpretation—and therefore use—of the law would
remain too expensive.
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